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Absent from work for a whole shift is not the only absenteeism scenario but it also includes; 

 

 Arriving late (or poor timekeeping, if you like. It is still absent as long as the employee is not at 

work.) 

 Leaving early (again, if you like, poor timekeeping. It is still absent if he is not at work) 

 Extended tea or lunch breaks - the employee is not at the workstation, and therefore absent. 

 Attending to private business during working hours - the employee is at work, but is not 

attending to his/her duties in terms of the employment contract - and is therefore absent. 

 Extended toilet breaks - same as extended lunch or tea breaks. 

 Feigned illness - thus giving rise to unnecessary visits to the on-site clinic, or take time off to 

"visit the doctor" - which they never do, because they don't need a medical certificate for less 

than 2 days off. 

 Undue length of time in fetching or carrying for example, tools from the tool room. 

 Absence from overtime work - It happens that an employee does not pitch up to work 

previously agreed overtime. Where an employee has specifically agreed to work a specific shift 

of overtime, then that employee is contractually bound to work the agreed overtime.  Once the 

employee has agreed to work the overtime, it is then no longer voluntary, but becomes a 

contractual obligation. Disciplinary action is the same as for absence without permission or 

unauthorized absenteeism. 

 

HOW CAN THE EMPLOYER REMEDY SUCH BEHAVIOUR? 

 

…..the duty of the employee to be at work 

The very basis of the employment contract (whether written or not) is that the employee has to: 

 come to work, and 

 be on time 

 in order to perform the duties which he/she has been hired to do, and he/she must remain at 

the workstation for the contracted number of hours per day.  If the employee does not do 

that, he/she cannot fulfil his/her contractual obligation, and is therefore in breach of contract.  

 to obey reasonable and lawful instructions. 

 to act in good faith. [ to protect his employer’s interests.] 

 not to misconduct himself/herself. [to behave properly according to the accepted norms of 

society] 

 to perform his duties.[to work in a satisfactory manner]  

 This obligation - to come to work and stay on the job whilst at work - does not only come out 

of the Employment Contract. It arises also from three other sources; 

 

A) Common Law 

 Common Law is not laws that have been legislated by Parliament, but rather arise mainly 

 from Court judgments and general practice and precedent. It is law that has developed over 

 the years, and is what people have come to accept as recognized norms and standards, and 

 which he/she must meet, and it should be noted that these obligations exist even if they are 

 not specifically stated in the Contract of Employment: 

 

For the purpose of this subject, the most important is the first Common Law rule – to provide the 

employer with his labour.   

 

 To do this, the employee must not only come to work – he/she must come to work on time, 

 and be at the workstation during the agreed hours – even if the employer has no work for   



       him to do. That may sound a bit strange, but remember that the employer is paying the 

 employee to come to work and be at the workstation, even if the employer has no work for 

 him/her to do. If the employee was paid only for work done then he/she would be entitled to   

     leave the workstation if there was no work to be done. But that is not usually the case. 

 If the employee does not do these things, he/she may well be in breach of his/her Common 

 Law conditions of his/her employment contract and is potentially an ex-employee. There is a 

 further legal concept that bears mention – this is the Principle of Unjust Enrichment. What it 

 means, very simply, is that “nobody may be enriched at the expense of another”. The 

 contract of employment provides  (perhaps not in as many words, but certainly by 

 implication) that the employee shall offer his/her services and that the employer shall pay 

 him/her for such services. 

 If the employee does not provide those services (because of absenteeism) then it is unfair for 

 the employer to have to pay for something that is his contractual right to receive.  It is 

 equally unfair for the employee to benefit – by means of being paid – for something he/she 

 did not do in terms of the Employment Contract. Put differently, it means very simply: no 

 work – no pay. 

 

B) Statute Law 

 This differs from Common Law in that Statute Law is law that has been legislated by 

 Parliament or some other law making body. Statute Law usually prescribes limits, sets levels 

 and specifies minimum standards, and specifies contractual terms not covered by Common 

 Law. The statutes which concern us are the Labour Relations Act, The Basic Conditions of 

 Employment Act, the Employment Equity Act, the Skills Development Act and the 

 Occupational Health and Safety Act, Wage Determinations, various Industrial Council Main 

 Agreements, Collective Agreements and so on. 

 The Labour Law Practitioner may also deal occasionally with the Close Corporations Act 

 (which contains special disciplinary procedures for enforcing disciplinary measures against 

 members), the Insolvency Act, the Public Service Act, and perhaps a few others. 

 So as can be seen, Statute Law is very involved. The difference is this – under Common Law, 

 you could probably enter into an Employment Contract whereby the employee would have to 

 work 15 hours a day, take 10 minutes for lunch, work 7 days a week, get 5 days leave a 

 year, and not be paid for any sick leave, and be fired any time you feel like it. However, 

 because of the protective effect of Statute Law, such a contract would be illegal even if the 

 employee agreed to it. 

 You cannot enter into any agreement or contract that contains any condition less favourable 

 to any party to the agreement than the corresponding condition contained in any relevant 

 Statute. Any such contract or agreement is unenforceable, as many employers have 

 discovered to their cost. Statute Law in general sets out to protect the employee and ensure 

 that the employer does not take advantage of him/her. 

 Statute Law is important when dealing with unauthorized absenteeism, because it specifies 

 when an employee may legally absent himself/herself from the workplace, irrespective of any 

 condition contained in the Employment Contract or Company Rules and Regulations. 

 

C) Company Policies, Procedures and Regulations 

 This is a set of rules which apply to your own Company only, and may not conflict with the 

 conditions of any Statute unless the Company rule is more favourable to the employee than 

 the corresponding condition in the Statute. For example, the BCEA stipulates a minimum of 

 15 days paid leave per annum. The Company can give 20 days per annum if they wish, but 

 they may not give only 10 days. 

 

 



 ......tools at your disposal – 

 

 The Employment Contract - employers are petrified of issuing a written Employment 

 Contract. ALL Employment Contracts should be in writing. It is the best way, the only way. 

 The Labour Relations Act 

 The Basic Conditions of Employment Act.  

 Common Law 

 Company Rules and Regulations.  

 

WHAT PROCEDURE SHOULD BE FOLLOWED WHEN AN EMPLOYEE IS ABSENT? 

 

 The employee should notify you by telephone, by a message delivered with another 

employee, by a telephone call from a friend to you, by a runner with a cleft stick, or some 

means. It is very seldom that there is just no means whatsoever of notifying the employer of 

the absence - the usual excuse (totally unacceptable) is that "there was no telephone." This 

is nonsense, and must be rejected outright unless the employee lives in Borneo or on top of 

Mt. Everest. 

 

 Once the employee has been absent from work for 3 consecutive days without having 

notified the employer of his / her whereabouts a request to return to work / contact the 

employer should be send to the employee via “SMS” or “telegram” or “Letter delivered by 

appointed person at last known address” 
 

 Provide a reasonable time period between each telegram (at least one full shift). 

 
 Notifications (excluding “SMS”) must be sent to the last known address of the employee. 

Asking other employees of this individual’s whereabouts will assist in indicating the extent to 

which the Company or Manager has gone to trace the whereabouts of the employee. If 

notifications are returned, merely proceed with the remaining mediums in sequence. The 
onus is on the employee to advise you of his most recent residential address or contact 

numbers. 
 

 Even if the employee returns to work after the first telegram, disciplinary action is still taken 

for the days for which the employee was absent without notification. 
 

 It is IMPERATIVE that you acquire proof that the telegram / letter or SMS was served on the 

employee.  “Witness account” or “word of mouth” for the delivery is not sufficient. 

 

However there are some important rules to remember:   

 always record any interviews with offenders in writing. 

 the onus is on the employee to prove that the absence was justified. 

 the employee may produce reasons, and a reason may even be valid - but despite being 

valid, it can still be unacceptable. 

 For example, if an employee is late every day for a week because the trains are late due to 

 stolen cables, this may well be true - perhaps the cables were stolen, so the reason for being 

 late is valid. But you do not have to accept it as justification for being late and thus excuse 

 the late-coming. The rule is that the Company has certain working hours - how the employee 

 gets to work is his/her problem, not yours. 

 

 Absence where the employee does not turn up for work at all can sometimes be the most 

 difficult type of absenteeism to handle - simply because there can be a host of reasons for 

 this, and you will have to sift out the truth from the employee before deciding what action to 

 take. Remember though that the employee must justify the absence. 



Examples of what the notification / correspondence should look like; 

 

NB:  A DISCIPLINARY HEARING HAS TO TAKE PLACE EVEN IN THE ABSENCE OF THE 

EMPLOYEE AND DOCUMENTED ACCORDINGLY AS IF IT HAD TAKEN PLACE 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

The most important thing in this process is to ensure that you receive a stamped copy of every 

telegram / letter sent and or a signed copy of the letter by the person who took 

receipt of it. These copies are to be placed on the employees file in case you need 

to defend an alleged unfair dismissal case at a later stage. 

 

First Notification: 
“You are required to contact your Manager by no 
later than _______h________ on ____________ 
200___ at the following telephone number 
(______) ________________ to explain your 
absence from work without authorisation or 
notification. Further take notice that absence from 
work without notification and/or authorisation 
constitutes misconduct and is a dismissible offence 
in terms of the Company’s Disciplinary Code.” 

 

Second Notification: 
You have failed to respond to our telegram 
sent to you on ______________ 200___. You 
are again instructed to contact your Manager 
by no later than _______h_________ on 
____________ 200___ at the following 
telephone number (______) 
________________ to explain your absence 
from work without authorisation or notification. 
You are furthermore reminded that absence 
from work without notification and/or 
authorisation constitutes misconduct and is a 
dismissible offence in terms of the Company’s 
Disciplinary Code. 

 
 
Third Notification: 

You have been absent from work without authorisation and/or 

notification over the period __________________ 200___ to 

___________________ 200___. You have further failed to 

contact your Manager as instructed in the telegrams sent to you 

on ________________ 200___ and again on _______________ 

200___. 

You are again instructed to contact your Manager by no later 

than _______h_________ on ____________ 200___ at the 

following telephone number (______) ________________ to 

explain your absence from work without authorisation or 

notification. In addition, you will be required to attend a 

disciplinary hearing on ___________- 200___ for unauthorised 

absenteeism. You have the right to be represented and to state 

your case. Failure to attend the hearing will result in a decision 

being made without further notice to you. You may obtain a 

copy of the Notification form from _________________ . 

 

Final Notification: 

You are hereby notified that arising from your failure to 

respond to the telegrams sent to you on 

_____________ 200___, ________________ 200___ 

and _____________ 200___, your contract of 

employment with the Company has been terminated. 

You are further advised that you have the right to 

appeal, which appeal must be lodged in writing to 

_________________________ within 

___________________ (no. of days specified in 

Disciplinary Procedure for lodgement of an appeal) 

from receipt of this telegram. Should you not wish to 

appeal or appeal within the specified time period, you 

will be sent a written notice of the termination of your 

contract along with your Certificate of Service and any 

moneys due to you, including any outstanding annual 

leave. 

 


